DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS 

OF AGGIE ACRES
a subdivision in College Station, Brazos County, Texas

THE STATE OF TEXAS
§

COUNTY OF BRAZOS
§

WHEREAS, ANTHONY LEE JONES is the owner of those certain lots, tracts or parcels of land lying and being situated in the W.H. Frazier Survey, Abstract No 122, Brazos County, Texas and being Lots One (1) through Twenty-Six (26), AGGIE ACRES, a subdivision in Brazos County, Texas, according to plat recorded in Volume 269, page 411, Deed Records of Brazos County, Texas; together with that Forty (40’) foot Access and Utility Easement called Reveille Road, Consisting of 1.114 acres of land, more or less, which is more fully described in Exhibit “A” attached hereto and incorporated herein by reference for all purposes (collectively, the “Property”) and ANTHONY LEE JONES is hereinafter sometimes referred to as the “Developer”; and



WHEREAS, Developer desires to impose upon said Property certain protective covenants, conditions, restrictions, liens, and charges relating to the sewer lines & street lights to be located in the Property as deemed appropriate and to retain the right to modify said covenants, conditions restrictions and charges as appropriate to be commensurate with Developer’s purposes.

WHEREAS, Developer desires by this instrument to create and state the Declaration of Covenants, Conditions and Restrictions of Aggie Acres and record same in the Official Records of Brazos County, Texas.


NOW, THEREFORE, KNOW ALL MEN BY THESE PRESENTS, that it is hereby declared (i) that all of the Property shall be held, sold, conveyed and occupied subject to the following covenants, conditions, restrictions, liens and charges, which are for the purpose of protecting the value and desirability of, and which shall run with the Property and which shall be binding on all parties having any right, title, or interest in or to the Property and which shall inure to the benefit of each owner thereof; and (ii) that each contract or deed that may hereafter be executed with regard to the Property or any portion thereof, shall conclusively be held to have been executed, delivered and accepted subject to the following covenants, conditions, and restrictions regardless of whether or not the same are set out or referred to in said contract or deed.
ARTICLE I
DEFINITIONS

Unless the context otherwise specifies or requires, the following words and phrases when used in this Declaration shall have the meanings herein after specified. 
1.01
Assessment. "Assessment" or "Assessments" shall mean such assessments as may be levied by the Association under the terms and provisions of this Declaration, including, without limitation, Section 2.02 and Article V.

1.02 
Association. “Association” means the Aggie Acres Homeowners Association, a Texas non-profit association which will be created by Developer to exercise the authority and assume the powers specified in this Declaration.

1.03 
Board. "Board" shall mean the Board of the Association. Board members may, but need not, be Members of the Association.

1.04
Bylaws. "Bylaws" shall mean the Bylaws of the Association as adopted by the Board, and as from time to time amended.
1.05 
Collection Lines.  “Collection Lines” shall mean the sewer lines located in the easement adjacent to the streets located on the Property which feed directly into the Lift Station (LS) which allows sewer service from the City of College Station.  The yard lines which travel from each improvement on a Lot to the Collection Lines are not included in the maintenance and repair duties of the Association.

1.06
 Declaration. "Declaration" shall mean this instrument as it may be amended from time to time.
1.07
Developer Control Period.  “Developer Control Period” shall mean a period commencing on the date of the recording of the Declaration in the Official Records of Brazos County, Texas and continuing thereafter until and ending on the earlier to occur of: (i) the completion and sale of all Lots to third parties; (ii) the tenth (10th) anniversary of the date of recordation of this Declaration in the Official Records of Brazos County, Texas; or (iii) the date determined by Developer to be the end of the Developer Control Period.

1.08
 Lot. "Lot" or "Lots" shall mean any parcel or parcels of land within the Property shown as a subdivided lot on a recorded plat of the Property, together with all improvements located thereon.

1.09
 Member. "Member" or "Members" shall mean any person(s), entity, or entities holding membership rights in the Association.

1.10
 Owner. "Owner" or "Owners" shall mean a person or persons, entity or entities, including Developer, holding a fee simple interest in any Lot on the Property.

1.11
 Person. "Person" or "Persons" shall mean any individual, individuals, entity or entities having the legal right to hold title to real property.
1.12
Pro-Rata Share.  “Pro-Rata Share” shall mean each Owner’s percentage interest as follows:


Lots 1 through 6 
1/28 interest per Lot


Lots 7 and 8

2/28 interest per Lot


Lots 9 through 26
1/28 interest per Lot
1.13
 Restrictions.  “Restrictions” shall mean the provisions of this Declaration, as the same may be amended from time to time.  In addition to the Restrictions set forth in the Declaration, Developer will or may impose additional restrictions as it is developed by either amending and restating this Declaration or recording a supplement to this Declaration.
ARTICLE II

PURPOSE OF OWNERS ASSOCIATION

2.01 
 As a requirement of the City of College Station, Developer has or will establish a nonprofit owners association to be known as Aggie Acres Homeowners Association.  The sole purpose of the Association is to maintain and repair the Collection Lines as needed from time to time as determined by the Association, to pay the electric bill for the street lights and to take such actions incidental thereto.  The Association will have no other responsibilities.  
2.02  Except as provided in Article 7.03, in the event of any maintenance and/or repair of the Collection Lines as outlined in Article 2.01 above, charges shall be paid from the Association’s Maintenance Account.  Each Lot Owner is responsible for such Owner’s Pro Rata Share of the maintenance and/or repair charges.  If the cost of any repair or maintenance exceeds the amount of funds available in the Association’s Maintenance Account, then each Owner shall be assessed and pay their pro-rata share of the funds required that exceed the available funds in the Maintenance Account.  The Owner will be invoiced by the Association and payment will be due upon receipt.
ARTICLE III

TERMINATION

3.01  The Association shall automatically be terminated within sixty days of the subdivision being annexed by the City of College Station.  All funds remaining in the account held by the Association shall be reimbursed to the Owners within thirty days of final annexation according to their Pro Rata Share.
ARTICLE IV

 OWNERS ASSOCIATION

4.01 
Organization. The Association will be a non-profit association created for the purposes, charged with the duties, and vested with the powers of a Texas non-profit association. The Bylaws will not for any reason be amended or otherwise changed or interpreted so as to be inconsistent with this Declaration.

4.02 
Membership. Any person or entity becoming an Owner of a Lot shall automatically become a Member of the Association.  Further, Developer designates two (2) initial members of the Association who are not Owners, Anthony L. Jones and Mary Hill, to be members during the Developer Control Period.
4.03 
Voting Rights During Developer Control Period. The right to cast votes and the number of votes which may be cast on all matters to be voted on by the Members shall be calculated as follows:

(A)
The Owner, whether one or more (including Developer) of each Lot within the Property, shall have one (1) vote for each Lot so owned (except for Lots 7 and 8 which will have two (2) votes each).

(B)       In addition to the votes to which Developer is entitled by reason of Section 4.03   
            (A), for every one (1) vote outstanding in favor of any other person or entity, 
      Developer will have four (4) additional votes until the date Developer no longer        

      owns any portion of the Property.


After the Developer Control Period, all Owners shall have one (1) vote on all matters, to be voted on by the Members (except for Lots 7 and 8 which will have two (2) votes each).

4.04 
Powers and Authority of the Association. The Association shall have the powers of a Texas nonprofit association, subject only to any limitations upon the exercise of such power as are expressly set forth in this Declaration. It shall further have the power to do and perform any and all acts which may be necessary or proper for incidental to the exercise of any of the express powers granted to it by the laws of Texas or by this Declaration. Without in any way limiting the generality of the two preceding sentences, the Association, and the Board acting on behalf of the Association, shall have the following powers and authority at all times:

(A)
Rules and Bylaws. To make, establish and promulgate, and in its discretion to amend or repeal and re-enact, such Rules and Bylaws, not in conflict with this Declaration, as it deems proper, to address any and all aspects of its functions.

(B)
Records. To keep books and records of the Association's affairs.

(C)
Assessments. To levy Assessments as provided in Article V below.

(D)
Legal, Accounting and Management Services. To retain and pay for legal, accounting, and management services necessary or proper for the operation of the Association.
(E)
Maintenance and Repair of Collection Lines.  To maintain and repair the Collection Lines as provided in Article 2.01 above.

4.05
 Indemnification. The Association shall indemnify any director or officer, pursuant to the Bylaws who was, or is threatened to be made a named defendant or respondent in any threatened, pending, or completed action, suit or proceeding, whether civil, criminal, administrative, arbitrative, or investigative, any appeal in such an action, suit, or proceeding, and any inquiry or investigation that could lead to such an action, suit, or proceeding (hereinafter a "Proceeding") by reason of the fact that such person is or was a director or officer of the Association, against all judgments, penalties (including excise and similar taxes), fines, settlements, and reasonable expenses actually incurred by the person in connection with any such Proceeding to the fullest extent permitted as if the Association were a nonprofit corporation organized under the Texas Business Organizations Code provisions concerning nonprofit corporations, as amended and in effect from time to time. Such authorization of indemnification shall be deemed to be mandatory and deemed to constitute authorization of indemnification and advancement of expenses to the fullest extent permitted as if the Association were a nonprofit corporation organized under the Texas Business Organizations Code provisions concerning nonprofit corporations, as amended and in effect from time to time.

4.06
 Control by Developer. NOTWITHSTANDING ANYTHING TO THE CONTRARY DURING THE DEVELOPER CONTROL PERIOD, DEVELOPER, OR ITS SUCCESSORS OR ASSIGNS, WILL HAVE THE ABSOLUTE RIGHT TO APPOINT MEMBERS OF THE BOARD AND THEIR SUCCESSORS (ANY APPOINTMENT OF A SUCCESSOR WILL BE A DEEMED REMOVAL OF THE BOARD MEMBER BEING REPLACED BY SUCH APPOINTMENT). DEVELOPER, AT ITS OPTION, MAY ASSIGN OR DELEGATE, IN WHOLE OR IN PART, ITS RIGHTS AND POWERS TO THE ASSOCIATION, THE BOARD OR ANY OTHER ENTITY PROVIDED SUCH DESIGNATION IS IN WRITING.

ARTICLE V
FUNDS AND ASSESSMENTS

5.01 
Initial Assessment.  Each Owner acquiring a Lot from Developer shall be assessed and pay to the Association, at closing, as follows:

Lots 1 through 6      $   750.00  per Lot  

Lots 7 and 8
        $ 1,500.00  per Lot 
Lots 9 though 26     $    750.00  per Lot 
These funds will be deposited into an interest bearing account in the name of the Association (“Maintenance Account”).  

5.02 
Supplemental Assessments.   When all Lots are sold and closed the Association will have collected Twenty-One Thousand ($21,000) dollars in Initial Assessments. If the Association’s Maintenance Account balance drops below Fifteen Thousand ($15,000) dollars a supplemental Assessment shall be paid by each Owner to restore a balance of Twenty Thousand ($20,000.00) in the Maintenance Account as follows:

Lots 1 through 6
1/28 multiplied by the amount necessary to restore the 



Maintenance Account balance to $20,000
Lots 7 and 8

2/28 multiplied by the amount necessary to restore the 




Maintenance Account balance to $20,000
Lots 9 through 26
1/28 multiplied by the amount necessary to restore the 




Maintenance Account balance to $20,000
Each Owner will be invoiced by the Association for the Supplemental Assessment and payment will be due upon receipt of invoice.

5.03  
Administrative/Transfer fee.  Each Owner will pay, at closing, $200.00 directly to the management company retained by the Association to manage the operation of the Association to cover administrative costs and transfer fees.  This is a one time fee and is not refundable and is not an assessment to be maintained in the Maintenance Account.
5.04 
Unpaid Assessments.  Each unpaid Assessment together with such interest thereon and costs of collection thereof as hereinafter provided, shall be the personal obligation of the Owner of the Lot against which the Assessment falls due, and shall become a lien against each such Lot and all improvements thereon. The Association may enforce payment of such Assessments in accordance with the provisions of this Article.

5.05 Owner's Personal Obligation for Payment of Assessments. The Assessments provided for herein shall be the personal and individual debt of the Owner of the Lot covered by such Assessments. In the event of default in the payment of any such Assessment, the Owner of the Lot shall be obligated to pay interest at the highest rate allowed by applicable usury laws then in effect on the amount of the Assessment from due date thereof (or if there is no such highest rate, then at the rate of 1-1/2% per month), together with all costs and expenses of 
collection, including reasonable attorney's fees.

5.06 Assessment Lien and Foreclosure.  Each Assessment, together with such interest thereon and costs of collection as provided in Section 5.05, will be the personal obligation of the Owner of the Lot or against which the Assessment is levied and will be secured by a lien hereby granted and conveyed by Developer to the Association against each such Lot and all improvements thereon (such lien, with respect to any Lot not in existence on the date hereof, will be deemed granted and conveyed at the time that such Lot is created).  The payment of all sums assessed in the manner provided in this Article 7 is, together with the charges as provided in Section 5.05, secured by the continuing assessment lien granted herein to the Association, and will bind each Lot in the hands of the Owner thereof, and such Owner’s heirs, devisees, personal representatives, successors or assigns.  The aforesaid lien will be superior to all other liens and charges against such Lot except only for tax liens and all sums secured by a first mortgage lien or first deed of trust lien of record, to the extent such lien secures sums borrowed for the acquisition or improvement of the Lot in question, provided such mortgage was recorded in the Official Records of Brazos County, Texas before the delinquent assessment was due.  The Association will have the power to subordinate the aforesaid assessment lien to any other lien.  Such power will be entirely discretionary with the Board, and such subordination may be signed by an officer of the Association.  The Association may, at its option and without prejudice to the priority or enforceability of the assessment lien granted hereunder, prepare a written notice of assessment lien setting forth the amount of the unpaid indebtedness, the name of the Owner of the Lot covered by such lien and a description of the Lot.  Such notice may be signed by one of the officers of the Association and will be recorded in the Official Records of Brazos County, Texas.  Each Owner, by accepting a deed or ownership interest to a Lot subject to this Declaration will be deemed conclusively to have granted a power of sale to the Association to secure and enforce the assessment lien granted hereunder.  Such lien for payment of assessments may be enforced by the non-judicial foreclosure of the defaulting Owner's Lot by the Association in like manner as a real property mortgage with power of sale under Tex. Prop. Code § 51.002.  The assessment liens and rights to foreclosure thereof will be in addition to and not in substitution of any other rights and remedies the Association may have by law and under this Declaration, including the rights of the Association to institute suit against such Owner personally obligated to pay the assessment and/or for foreclosure of the aforesaid lien judicially.  In any foreclosure proceeding, whether judicial or non-judicial, such Owner will be required to pay the costs, expenses and reasonable attorney's fees incurred.  The Association will have the power to bid (in cash or by credit against the amount secured by the lien) on the property at foreclosure or other legal sale and to acquire, hold, lease, mortgage, convey or otherwise deal with the same.  Upon the written request of any mortgagee, the Association will report to said mortgagee any unpaid assessments remaining unpaid for longer than thirty (30) days after the same are due.  The lien hereunder will not be affected by the sale or transfer of any Lot; except, however, that in the event of foreclosure of any first-lien mortgage securing indebtedness incurred to acquire such Lot, the lien for any assessments that were due and payable before the foreclosure sale will be extinguished, provided that past-due assessments will be paid out of the proceeds of such foreclosure sale only to the extent that funds are available after the satisfaction of the indebtedness secured by the first lien mortgage.  The provisions of the preceding sentence will not, however, relieve any subsequent Owner (including any mortgagee or other purchaser at a foreclosure sale) from paying assessments becoming due and payable 
after the foreclosure sale.  Upon payment of all sums secured by a lien of the type described in this Section 5.06, the Association will upon the request of the Owner execute a release of lien relating to any lien for which written notice has been filed as provided above, except in circumstances in which the Association has already foreclosed such lien.  Such release will be signed by an officer of the Association.  NOTWITHSTANDING ANY PROVISION IN THIS SECTION 5.06 TO THE CONTRARY, THE ASSOCIATION WILL NOT HAVE THE AUTHORITY TO FORECLOSE ON A LOT FOR NON-PAYMENT OF ASSESSMENTS IF THE ASSESSMENTS CONSIST SOLELY OF FINES.  Except as otherwise provided by applicable law, the sale or transfer of a Lot will not relieve the Owner of such Lot or such Owner’s transferee from liability for any Assessments thereafter becoming due or from the lien associated therewith.  If an Owner conveys its Lot and on the date of such conveyance assessments against the Lot remain unpaid, or said Owner owes other sums or fees under this Declaration to the Association, the Owner will pay such amounts to the Association out of the sales price of the Lot, and such sums will be paid in preference to any other charges against the Lot other than a first lien mortgage or assessment liens and charges in favor of the State of Texas or a political subdivision thereof for taxes on the Lot which are due and unpaid.  The Owner conveying such Lot will remain personally liable for all such sums until the same are fully paid, regardless of whether the transferee of the Lot also assumes the obligation to pay such amounts.  

ARTICLE VI
EASEMENTS
6.01 Reserved Easements. All dedications, limitations, restrictions and reservations shown on any plat covering all or any portion of the Property and all grants and dedications of easements, rights-of-​way, restrictions, and related rights made by Developer prior to the Property becoming subject to this Declaration, are incorporated herein by reference and made a part of this Declaration for all purposes as if fully set forth herein, and shall be construed as being adopted in each and every contract, deed or conveyance executed or to be executed by or on behalf of Developer conveying any part of the Property. Developer reserves the right to make changes in and additions to the said easements and rights-of-way for the purpose of most effectively, efficiently and economically developing and marketing the Property. Further, Developer reserves the right, without the necessity of the joinder of any Owner or other person or entity, to grant, dedicate, reserve or otherwise create, at any time or from time to time, rights-of-way and easements for public utility purposes (including, without limitation, gas, water, electricity, telephone,  drainage and lift station), in favor of any person or entity, along and on either or both sides of any Lot line, any such easement having a maximum width of seven and one-half (7-l/2) feet on each side of such Lot line.

6.02 Surface Area. The surface of easement areas for underground utility services may be used for planting of shrubbery, trees, lawns, flowers or driveways. However, neither the Developer nor any supplier of any utility service using any easement area shall be liable to any Owner or to the Association for any damage done by them or either of them, of their respective agents, employees, servants, or assigns, to any of the aforesaid vegetation as a result of any activity responsibly relating to the construction, maintenance, operation, or repair of any facility in any such easement area.

6.03 Drainage Easements. Each Owner covenants to provide easements for drainage and water flow, as contours of land and the arrangement of improvements thereon require. 

ARTICLE VII

GENERAL RESTRICTIONS

All of the Property shall be owned, held, encumbered, leased, used, occupied and enjoyed subject the following limitations and restrictions:

7.01
 Insurance Rates. Nothing shall be done or kept on the Property which would increase the rate of insurance or cause the cancellation of insurance on any Lot or any of the improvements located thereon without the prior written approval of the Board.

7.02
 Subdividing. No Lot shall be further divided or subdivided, nor may any easement or other interest therein less than the whole be conveyed by the Owner. 

7.03
Collection Lines.  No Owner shall take any action on its Lot that damages, alters or negatively impacts the Collection Lines.  Damage caused to the Collection Lines by an Owner will be the responsibility of Owner.  The Association may repair such damage and may assess Owner for the cost of the repair, which Assessment may be collected as provided in Article V.

ARTICLE VIII
MISCELLANEOUS

8.01 
Term. This Declaration, including all of the covenants, conditions, and restrictions hereof, the date the City of College Station annexes the Property, unless amended as herein provided.
8.02 
Dissolution. Upon termination of this Declaration in accordance with Section 3.01 above, the Association shall be terminated. In the event of any such dissolution of the Association, other than incident to a merger or consolidation, the assets of the Association shall be distributed to each Lot Owner in accordance the Pro Rata Shares of the Owners.
8.03 
Amendment By Developer. This Declaration may be amended by the Developer, acting alone during the Developer Control Period. No amendment by Developer shall be effective until there has been recorded in the Official Records of Brazos County, Texas, an instrument executed and acknowledged by Developer and setting forth the amendment.  After the Developer Control Period, the Declaration may be amended by majority vote of the Members of the Association.
8.04
 Interpretation. The provisions of this Declaration shall be liberally construed to effectuate the purposes of creating a uniform plan for the development and operation of the Property and of promoting and effectuating the fundamental concepts of the Property set forth in this Declaration. This Declaration shall be construed and governed under the laws of the State of Texas.

8.05
 Assignment of Developer. Notwithstanding any provision in this Declaration to the contrary, Developer may assign, in whole or in part, any of its privileges, exemptions, rights and duties under this Declaration to any other person or entity and may permit the participation, in whole or in part, by any other person or entity in any of its privileges, exemptions, rights and duties hereunder.

8.06
 Enforcement and Nonwaiver.
(A)
Right of Enforcement. Except as otherwise provided herein, any Owner at his own expense, Developer, and/or the Association shall have the right to enforce any and all of the provisions of the Restrictions. Such right of enforcement shall include both damages for, and injunctive relief against, the breach of any such provision. 

(B)
Nonwaiver. The failure to enforce any provision of the Restrictions at any time shall not constitute a waiver of the right thereafter to enforce any such provision or any other provision of said restrictions.

(C)
Liens. The Association shall have the right, when appropriate in its judgment, to claim or impose a lien upon any Lot or improvement constructed thereon in order to enforce any right or effect compliance with this Declaration

8.07 
Construction.
(A)
Restrictions Severable. The provisions of this Declaration shall be deemed independent and severable, and the invalidity or partial invalidity of any provision or portion thereof shall not affect the validity or enforceability of any provision or portion thereof.

(B)
Singular Includes Plural. Unless the context requires a contrary construction, the singular shall include the plural and the plural the singular; and the masculine, feminine or neuter shall each include the masculine, feminine and neuter.

(C)
Captions. All captions and titles used in this Declaration are intended solely for convenience of reference and shall not enlarge, limit or otherwise affect that which is set forth in any of the paragraphs, sections or articles.

(D)
Deadlines on Business Day. If any deadline in this Declaration should fall on a Saturday, Sunday or federal legal holiday, such deadline shall automatically be extended to the next business day.

[Signatures on following page]

Executed on this _____________________ day of ______________________ ,2010.

Developer:

ANTHONY LEE JONES
X_________________________________
STATE OF TEXAS

§
COUNTY OF BRAZOS
§
This was acknowledged before me on the _______day of ________________, 2010, by ANTHONY LEE JONES







___________________________________

Notary Public, State of Texas 

My Commission Expires:​

CONSENT AND SUBORDINATION BY LIENHOLDER


Lienholder, as the holder of the lien on the Property, consents to the foregoing Amended and Restated Declaration of Covenants, Conditions and Restrictions of Aggie Acres and the covenants, conditions, restrictions and easements contained therein, and lien holder hereby subordinates it lien to the rights and interests of the Declaration Covenants, Conditions and Restrictions of Aggie Acres, such that a foreclosure of the lien shall not extinguish the covenants, conditions, restrictions and easements contained in the Declaration of Covenants, Conditions and Restrictions of Aggie Acres.








THE BANK & TRUST, 
OF BRYAN & COLLEGE STATION






By:
________________________________







Name:
________________________________







Title:  
________________________________

THE STATE OF TEXAS
§

COUNTY OF BRAZOS
§


This document was acknowledged before me on the ______ day of ___________, 2010, by ______________________________,  ___________________________ of The Bank & Trust, of Bryan & College Station. on behalf of such institution.







________________________________________






Notary Public in and for State of Texas







My Commission Expires:

AFTER RECORDING RETURN TO:

ANTHONY LEE JONES
1401 SEBESTA ROAD

COLLEGE STATION, TX 77845
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